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ABSTRACT Considerable portions of Lessig’s writing concern the relationship
between intellectual property regimes and music. In Free Culture: How Big
Media Uses Technology and the Law to Lock Down Culture and Control
Creativity be reviews the unequal use of copyright in the reward for writing
and performance of music on the radio. In The Future of Ideas: The Fate of
the Commons in a Connected World he argues that intellectual property
regimes need not be ‘full on’ (full fat) or ‘full off’ but partial (semi-skimmed).
These ideas have found form in a more flexible regime of copyright through a
series of alternative licensing contracts usually referred to as the Creative
Commons licences. After reviewing what is considered to be folk music this
paper will analyse the extent to which developments in the English law of
copyright are stifling the folk music tradition and consider the extent to which
the mechanisms proposed by the Creative Commons licences and the open
source movement offer better solutions more suited to the needs of this tradition.

Intellectual Property Rights, Copyright and Folk Music

The justifications given for intellectual property rights can be conveniently divided
between the ‘moral’ grounds and the creativity grounds. Morally it is argued that it is
right and proper to recognize these rights or, as it is more commonly put in literature
from the USA, that the author has a moral right to own and exploit the fruits of their
labour. Creativity, on the other hand, is enabled by incentives that encourage people
to devote themselves to intellectual and artistic creations. Whatever view is taken it is
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2 Richard Jones and Euan Cameron

unlikely that theoretical justifications play any significant part in the formulation of a new
law.! What is evident, however, is a tendency to see the customers of any intellectual
property system as those seeking protection from it rather than the consumers of their
products. In the process underlying justifications for the system functions, such as the
encouragement of creativity, can become lost.

The relationship between the public domain? and copyright is at the heart of Lessig’s
concerns relating to overweening intellectual property rights. A large and active public
domain (a commons) is seen as important for enabling creativity. We see attempts at pri-
vatizing common heritage, common knowledge, shared creation and public domain
information in various fields. The question should always be what do we want from
our intellectual property systems and is the present system maintaining the balance
between reward and creativity?

Folk Music and Copyright

The classic definition of traditional music would suggest that it was a prime example of
public domain material: ‘music originating among the common people of a nation or
region and spread about or passed down orally, often with considerable variation’.

Berman explained the conventional view of the process by which the music is varied
when commenting that

In furtherance of this project, Sharp published in 1907 his theoretical work on folk
song, English Folk-Song: Some Conclusions. His key points were that folksong is anon-
ymous, multiform, and that folk tunes are modal in nature. He proposed an evolution-
ary model for folk song comprising continuity, variation, and selection. Continuity
refers to the persistence of recognizably the same songs in different places and at differ-
ent times; variation to subtle differences in words and melody which render each mani-
festation of the song the same but different; and selection to the way in which a singer
may introduce their own variations into words and tune, but the community will
favour certain alterations over others and so determine which forms of a song are pre-
served and transmitted.*

Folk music has in addition acquired a number of secondary meanings related to style
and philosophy. We need not reduce it to the absurdem, whereby every acoustic
singer/songwriter is called a folk singer, a trend particularly noticeable in the USA.
However, historically many tunes that have become part of the folk repertoire have a
traceable author. Likewise, it would take a real purist not to acknowledge that much
modern music has been written in a traditional style and assimilated to what many
would now call folk music. Fortunately there is relatively little attempt to monopolize
style (which would fall foul of the expression/idea dichotomy), but there is always a
need for vigilance.

Since the early twentieth century English folk music has undergone a revival, a move-
ment made up of singers, dancers and members or organizers of folk clubs working to
ensure that music outside commercial control remained alive. In the early days of the
revival there was an underlying philosophy among some practitioners (not to be too
naive) of a communal effort where commoditization of the product was undesirable or
even unavailable. As Boyes commented

... by constructing the concept of a rural, uneducated, uncreative Folk as the cultural
source of their definition, the proponents of the survivals thesis obviated the need for
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Creative Commons Licences and English Folk Music 3

close examination of the role and individual contribution of performers of all folk tra-
ditions ... As mere temporary custodians of a common culture, they had no individual
rights of ownership in what was clearly a heritage of the nation as a whole.’

Atkinson echoed this:

As they live in an organic community — buttressed, almost to the present day, from the
corrupt outside world — any song belongs to all and none belongs to anyone in particu-
lar. Thus it is not the singer who sings the song but the song that sings the singer, and
therefore in performance it is the singer, not the song, that is the aesthetic artefact, the
work of art. In a perfect world, in the future, everyone will live this way.®

Woody Guthrie captured this mood in the following copyright notice he placed on his
recordings in the 1940s:

This song is Copyrighted in U.S., under Seal of Copyright # 154085, for a period of
28 years, and anybody caught singin it without our permission, will be mighty good
friends of ourn, cause we don’t give a dern. Publish it. Write it. Sing it. Swing to it.
Yodel it. We wrote it, that’s all we wanted to do.

UK Copyright Law

Copyright, although often dated from the Statute of Anne 1710, owes its modern form to
the Copyright Act 1911. The present UK law is found in the Copyright, Design and
Patents Act 1988 (and numerous European Union directives). Section 1 states that

Copyright shall subsist . . . in every original literary, dramatic or musical work which is
unpublished, and of which the author was a qualified person at the time when the work
was made.

Section 3(1) defines a literary work as ‘any work ... which is written, spoken or sung
...> and a musical work as ‘a work consisting of music exclusive of any words or action
intended to be sung, spoken or performed with the music’.

The usual elements of a song will therefore be protected in copyright as both a musical
work (the music) and a literary work (the lyrics). Variation and selection are also poten-
tially protectable activities in copyright terms. Performing rights, previously legislated
separately, is now incorporated within the 1998 act and, as a result of amendments,
the rights of performers are now virtually equivalent to authors.” The act also created
a new set of moral rights for authors: these protect the author’s non-pecuniary interests
and include the right to be acknowledged as the author and a right of integrity over
the work.® The 1998 act also created a number of exceptions to copyright protection.
These exceptions specify that certain acts do not count as copyright infringement, the
most significant of which is the defence of fair use in sections 29 and 30.

What is Wanted from Copyright?

Copyright, for the author, should protect new effort and encourage creativity. It should
not stifle creativity or corral the common heritage away from the public domain. From
the perspective of the performer and the performer’s creativity, copyright is a two-
faceted problem. On the one hand, they require the availability of the works for interpret-
ation free of others rights but, on the other, they seek to exploit their own version against
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plagiarizers. The performer is thus a consumer of both the public domain and, potentially,
the copyright system.

Ironically an analogy for this dilemma in respect of the oldest of material can be found
in the debates surrounding the newest of technologies. Many software developments have
been born in communal activity and yet much corporate ingenuity has been expended
upon privatizing the results of that communal property. Perhaps Apple Computers
v. Microsoft’ is the apogee of that process with the plaintiffs claiming monopoly over
a standard graphical user interface. The claim was rejected in part because the court
recognized that many features of the interface had been derived from the efforts of the
wider community. In terms of creativity there is a stark contrast between the views
expressed in Lotus Development v. Paperback Software International® and those con-
tained in Apple Computers v. Microsoft. In the former there is great emphasis placed
on the need to protect against ‘free-riders’ who would ‘rip off” others’ creativity so that
the way to further creativity is a strong monopoly that forces the new arrival in a field
to use ingenuity in avoiding infringement. In contrast the Apple Computers
v. Microsoft case seems to encourage the use of the public domain as a starting point
upon which to build creativity without wasteful expenditure on re-creating that which
already exists into a different form.

In folk music terms the need is to seek new arrangements and interpretation in order
to encourage interest and maintain individuality within the tradition. That which does
not change and adapt has lost its vitality and essential features of variation and selection.
Repetition of the same arrangements leads to pastiche and tedium. But does an over-
mighty copyright law lead to change for change’s sake — to a loss of tradition? Does
overemphasis on a new arrangement lead to a loss of community interest in a song so
that it comes to be identified as X’s song rather than merely X’s version of song. Over-
strong copyright could halt the development of communal versions. The contrasting
danger is that identified by Farrell:

an emphasis on innovation in reaction to copyright concerns may lead tune composers
to shy away from familiar motifs and may then change the character of the musical
style itself.!!

Changing Perceptions of Copyright

There is no doubt that there has been a gradual extension of copyright regulation. The
period of copyright has gradually been extended, there is no longer the need to renew
copyright and the scope of material has extended to cover derivative works. Much infrin-
gement has been criminalized and technical protection devices recognized. There has also
been an evident strengthening of the remedies in relation to fair use. For example, in
relation to parodies most are seen as infringements, the focus being on the amount of
taking by the defendant, rather than their original contribution.!? Furthermore, the
ability to parody has also come under pressure from the increased development of the
concept of moral rights. As an activity parody has much in common with a developing
tradition such as folk music.

Lessig analysed the ills bedevilling intellectual property regimes. He suggested that the
commonweal is enclosed by ever developing technologies and is diminished by the
gradual extensions to the scope of copyright. He pointed to the material covered, includ-
ing derivative works, the period of protection and those regulated and linked this increase
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to judicial restrictions imposed through the requirements for originality and the limited
availability of fair use. This tendency is exacerbated by the increased availability of
so-called digital rights management systems.

From this context, Lessig'> went on to consider the impact of these extensions.
Through the use of a wide range of examples including film placement, sampling and
the use of film clips, he concluded that the balance in copyright has shifted the balance
in favour of existing IP rights holders. He argued that this reduces the potential for crea-
tivity by others. His conclusion was that the combination of technology and copyright’s
reach has extended regulation. As such culture and the public domain'? is the casualty.

The property right that is copyright is no longer the balanced right that it was, or was
intended to be. The property right that is copyright has become unbalanced, tilted
toward an extreme.'®

The problem is exacerbated by concentration of the considerable musical and film
catalogues in the hands of a few companies. This removes the individual from the intel-
lectual property equation and brings into question whether there is any justification for
the commodification of knowledge within the intellectual property regime.'®

Changing Perceptions of Folk Music

Considerable controversy surrounds the concept of the ‘folk song’. In English Folk Song.
Some Conclusions Cecil Sharpe, the main activist of the revival period in the early twen-
tieth century, proposed an evolutionary model for the development of a folk song around
three terms: (1) continuity, whereby the same songs can be found in different places,
(2) variation, whereby subtle differences may be found in each manifestation of the
song and (3) selection, whereby variants of the song will be judged by the community
and accepted and passed on or, if not favoured, discarded. For Sharpe the imperative
was to find, collect and transcribe the folk song that had ‘survived’ as a vestige of some
earlier cultural observance. The ‘folk’ were seen to have passed on the folk song, but
had no conception of this process and, in consequence, made no creative contribution
to the song. This ‘revival’, prompted by collectors such as Sharpe and the consequent sur-
vivals theory is not without its critics.'” The accusation is that those advocating a survival
theory are undertaking an exercise in the artificial. They have created rather than
discovered the concepts of ‘the village’, ‘folk’ and ‘folk song’. These creations were to
replace an ailing and perverted national culture. For survivalists ‘artistic, social and
political salvation lay in the pure, quintessentially English culture of the rural Folk’.'®

For others, including Boyes, the concept of the folk song as ‘surviving’ is fundamentally
flawed and ignores the creative role of the performers and their communities. In addition
to performance this creative role will involve new arrangements, the mixing of lyrics with
different tunes and more complex mixing and sampling techniques, all allowing for the
evolution and development of the song and tradition.

If, for the time being, one accepts the falseness of the village image, then it could be
argued that the cultural imperative for maintaining a tradition is weakened. The
impetus for the discovery of an almost lost past affected through folk song gives way
to the cynics. The songs could be treated just as any other songs: nothing special and,
therefore, subject to the same regimes as any other song. However, when one talks of
the protection of a culture then one is dealing with a word of slippery meaning. It is
almost as slippery as the word forever associated with Lessig: ‘code’. There is ambiguity
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in both words. Does ‘culture’ need to carry the weight of history? Code may refer to the
combined experience of everything since the Internet was first created — the intentions of
the founders. Or it can mean the expectations — the Netiquette — perhaps based on myths,
of the current users. There seem to be many other uses of the phrase. Folk culture can refer
not only to the attempt to get to a possibly mythical past, but also to a set of values that
one seeks within folk music: established values now based on the experience of the revival
which, after all, has a history of over 100 years. Whatever one’s views are of the existence
of historical continuity, the tunes were collected in a traditional context and this tradition
has informed folk’s development.

So are the Dangers of Copyright to Folk Music Real?

The risk is that copyright extensions attack the core activities of variation, selection and
performance, thereby reducing the availability of a comprehensive public domain and
threatening the continuity that is inherent in the words ‘tradition’ and “folk’. Is there any-
thing in the development of copyright that threatens the place of traditional music in the
public domain? Does copyright allow for or even encourage reiteration and development
in a performance plus creativity in an interpretation? Or is there a real risk that the
common heritage can be taken out of the public domain and privatized?*’

From the perspective of the history of the revival, when could the impact of copyright
be felt? One might point to the time of collection or the subsequent use of the collected
materials either in anthologies or by way of performance or even by way of inclusion
in newly composed pieces by classical composers such as Vaughan Williams. In more
recent times the concentration would be more on arrangement for the purposes of record-
ing or a performance.

From the perspective of copyright law there is surprisingly little direct authority dealing
with the availability of copyright, particularly covering the early pre-1956 act and collect-
ing period. Even between 1956 and the 1988 act, the absence of a formal requirement of
fixation®® meant there was little consideration of what the ‘work’ to be protected
amounted to. One is thus thrown back to extracting principles from cases on other
issues such as co-ownership and parody or infringement and on analogy with other
types of work. The conclusions are inevitably tentative.

The Collecting Process

Within the process of collecting there appears to be three potential activities that might
enable the capture of the music for copyright. First, there is the technical skill of transcrib-
ing music heard into a written notation. Certainly if one imagines many of the collected
pieces to be of different versions of the same tune or song, then the potential is there for a
new copyright work to appear each time. Immediately one can discount the fixation
fallacy. The idea arises from the fact that a written form is required to copyright a
work.?! The fallacy is the idea that it is the fixed form that is the work itself. The
‘better’ view is that it merely provides evidence of the oral work in these circumstances.
Thus, the collector’s claim must lie with showing some additional ‘musical’ skill. Of
course the case of Walter v. Lane** famously suggested that shorthand was a sufficient
literary skill, but in the present context that case has been doubted as showing an insuffi-
cient quantity of the originality, which was not a requirement for copyright in 1900.
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The case suggesting that was indeed a folk song collecting case, Roberton v. Lewis,>>
where it was held that transcription, while undoubtedly skilful, was not a musical skill
in the artistic sense required for copyright. This presumably deals with any issue as to
modern practices of recording followed by leisurely transcription, but is there any
other copyrightable skill in the process? Certainly the mere process of recording itself,
while it may require musical skills and be recognized as one of the entrepreneurial copy-
rights,”* is not an authorial skill in nature and would not lead to copyright in the song
itself.??

Cornish and Llewellyn, basing itself on Roberton v. Lewis,*® suggested that there may
be aesthetic skill shown by the ‘folk song hunter’ who makes a recording. Again one
would query whether this is a musical skill that is authorial in nature. The skills thus
involved seem to be more those of research than those of the composer, which seems
to be required, for example, in the co-authorship cases. In Ray v. Classic FM plc?’
Lightman ] talks of a contribution of something ‘equivalent to penmanship’, whilst the
language of ‘authorship’ is used by Laddie J in Fylde Microsystems Limited v. Key
Radio Systems Limited.”® Tt could be argued that the skills of Robin Ray in the former
case were those of the researcher in compiling the database required by Classic FM.
However, it is submitted that they could be better characterized as those of selection
with the ‘author’ bringing his knowledge and aesthetic judgement to bear upon that
‘problem’. Likewise it could be argued that the rewarded skill in the recent case of
Sawkins v. Hyperion Records Ltd,*® where the claimant in that case had prepared a
definitive version of the works of the baroque composer Lalande. Were those skills of
research rather than composition? Undoubtedly, it was the scholarship and research
skills of Dr Sawkins that enabled him to produce such a work, but nevertheless it was
the embodiment of the result of those skills in the completed work that was protected
rather than the research itself that was protected.

The type of research produced by Dr Sawkins in any case seems rather different to that
of the folk music collectors and it is difficult to see a similar problem arising in our
context. The academic search for a particular past may suggest a search for a version
of origin, but the characteristics of folk music in the living tradition described above
(particularly that of variation) do not invite the search for a single definitive version of
a song. Rather the academic exercise is more concerned with the isolation and compari-
son of difference between versions.

Arrangement and Performance

The extent to which each variation in performance creates a new work needs to be seen in
the context of the UK’s notoriously low standard of originality. The time honoured and
well-nigh universal phrase on every album of ‘trad. arr by . . .” is a tribute to the underlying
assumptions resulting from that proposition. On the other hand the co-ownership cases
show a reluctance to give ownership rights to the interpretive skills of the performer
even though to some extent every interpreter of a song is going to infuse the song with
a different flavour during its performance. The tests mentioned above from Ray
v. Classic FM plc and Fylde Microsystems Limited v. Key Radio Systems Limited®
were given in the attempt to differentiate the work of the author from those of others
who have a role in the product derived from the authorial work.

Of course there must be a question mark as to whether the issues of co-ownership
provide a good analogy to the preparation and presentation of a performance. In the
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former the performance is only an adjunct to the studio work of a group including every-
one from the original writer to those with technical expertise. In our situation the control
of the performance is in unitary hands. However, in a folk performance we are long
past the stage where improvisation occurs at the moment of the performance and it is
submitted that the analogy is valid.

Superficially Hadley v. Kemp>' and Beckingham v. Hodgens>* seem to give one result
in each direction. Tony Hadley and the other non-composing members of Spandau Ballet
had their efforts characterized as interpretation in performance rather than as authorial in
nature. In contrast in Beckingham v. Hodgens the claimant had produced the separate
violin part away from the remainder of the musicians performing in the studio. As
such it appears to be out of line with the majority of cases in that it is not concerned
purely with performance and interpretation. Although the reasoning and tests to be
applied are the same, the conclusion is unusual. Hadley v. Kemp seems much more sig-
nificant in that considerable modification in the manner of playing a composition was
insufficient to give copyright ownership.

The result is that a degree of uncertainty does exist from the application of the distinc-
tion between the skills of a performer and those of an arranger. However, this creates no
great problem to the survival of the tradition in the public domain as long as it is only the
actual novel contribution that is protected and not the entire work as arranged. Nor is
creativity endangered as long as the performer is satisfied that the line thus maintained
does give protection to their composing skills without interfering with the availability
of their repertoire. Thus, any dangers in the situation only arise if over-protection is
given to arrangements by allowing the scope of infringement to go beyond the individual’s
creative additions.

Compilations

The traditional notion of compilation copyrights in the sense of anthologies of collected
works would not seem to create a problem even in the sense of a folk song cycle. As long
as infringement is restricted to the protection of the order and choice of the songs and not
to the contents of individual songs, then the latter should be available to the community.
Hopefully, some of the wilder statements from the Ibcos case®® suggesting protection of
the ‘structure’ of compilations as evidenced by their contents can be seen as confined to
the computer program context.>*
This leaves two possibilities where compilation copyright could create problems.

1. The common situation where an artist will chose to use a particular tune for a set of
lyrics that have previously and conventionally been attached to another tune. Essen-
tially there are only two elements to this ‘compilation’. Or is it more in that the
process will inevitably involve a degree of original arrangement — the adaptation
of words to the non-standard tune? The issue is one of how minimalist can a
compilation be. Again we can find contrasting views in the computer program
cases Tips v. Daman®® and Ibcos Computers Ltd v. Barclays Mercantile Highland
Finance Ltd.>® In the former, the judge was unwilling to see a compilation copyright
as existing when a company put together three individual programs as a suite or
package of programs even though it was necessary to include some additional
programming to coordinate the individual elements. In contrast, in the Ibcos case
the judge was critical of the decision in Tips v. Daman and perceived compilation
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copyright as a possibility even when bringing together elements within programs
(routines or modules?). If the analogy holds good, then the Tips case seems factually
closer to the situation being contemplated here in that it involved a limited number
of elements, albeit with the need for some adaptation in order to make the elements
come together. Further, the idea of seeing an entire program as cut into many sep-
arate elements which are then ‘compiled into a whole’ thereby creating a copyright
in how the program is put together has at least been doubted in the computer
context,?” never mind extending it to the creative arts. As usual the key question
revolves around identifying the copyright work and how to infringe it. The
motive in the Ibcos case for identifying the so-called compilation copyright is to
give protection for the structure thus compiled. It begins to become dangerous
when the evidence for taking the structure concerns the contents of a program
that are commonplace or in the public domain. If; as in Tips v. Daman or in the situ-
ation under discussion, it is possible to copyright the idea of putting together two or
three elements from the public domain, then it would be difficult to see how such a
copyright could be protected except by giving a monopoly over the combination.
The risk is that infringement would extend not only to the method of adaptation,
but maybe even to some de facto rights over the contents.

2. In a piece discussing copyright in the context of Irish traditional music Margaret
Farrell emphasized the manner in which the music is renewed and refreshed by
the emergence of new tunes from elements of existing tunes.>® Drawing on the
work of earlier authors, three elements are recognized in the process: ‘outlining’
‘conjoining’ and ‘recombining’. It is the latter two elements that are important to
the present argument. Cowdery described conjoining as being where tunes ‘have sec-
tions in common, while other sections differ’ and recombining as where ‘the tunes
are “built from the same basic melodic motifs”*.>’

Here the compilation issues mentioned in point (1) above become acute. The combi-
nation consists of existing elements, which for present purposes we can assume to be in
the public domain. To what extent do the combined elements have a separate life? If orig-
inality is perceived to exist in the combining of traditional song with traditional motifs,
then there is a risk of overzealous protection resulting in the corralling of these elements
away from the community. The problem of the Ibcos case is always present: if these pro-
cesses are seen as combining the separate elements, then protection could be given to the
process of combining them. Further, by seeing such a result as a compilation, then there is
a tendency to see each element as a separate work so that, in terms of substantial, taking
of the smaller element would seem quantitatively to be substantial. This would be particu-
larly dangerous in respect of conjoining where the elements joined together are of a fair
size (Farrell imagined an eight-bar phrase), as those elements could be part of the common
heritage. However, the ultimate risk also relates to recombining, where motifs that might
appear to be matters of traditional decoration and style could be hijacked from the public
domain. Again the key to all this is the extent to which the Ibcos approach to infringement
(discussed below) could lead to protection of non-original elements in a work and, thus,
the corralling of the elements so combined out of the public domain. It is acknowledged
that this would be an artificial way of looking at a song, but it is a risk inherent in the UK
approach to copyright. We can see that the danger of recognizing copyright protection for
relatively little original novelty lies in the danger that the monopoly will extend beyond
those original elements into work that was previously in the public domain.
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Infringement

The above discussion shows that there is no great harm in granting copyright protection
and ownership to the arranger as long as that protection is restricted to their original con-
tribution. Of course, the corollary to that is that such protection should be very limited.
Infringement should be restricted to those who choose to perform precisely the same
arrangement of the song and/or tune. One can imagine the artist who would regard
that as insufficient and who would suspect plagiarism in, for example, someone who
copies the same unusual combination of song and tune. However, such limitations are,
it is submitted, necessary if traditional works are not to be corralled outside of the
public domain. In the example, it is likely that the idea for the particular combination
has come from the previous performer. In copyright terms, there is causation.
However, that is just the sort of influence and reference that the living tradition has
depended upon. In legal terms is that substantially taking the expression of the previous
performer’s work?
Whether these risks are real, depends on the interplay of three factors.

1. Firstly, one must establish causation, that is to say whether derivation from the
original work can be proved.

2. Secondly, it needs to be established what is the original work that allegedly has been
copied.

3. Thirdly, substantial taking from that original work must be shown.

It is a matter of judgement rather than principle as to how to characterize what amount
of the work is to be compared and is to be adjudged substantial in newly composed
works, but it is submitted that the interplay of the three elements becomes a matter of
principle when one is dealing with the arrangement of matter in the public domain.
Each of the elements raises some issues as to the corralling of traditional music by the
commercial world, but it is when the courts fail to keep the elements separate that the
greatest danger occurs.

Of itself the main problem with respect to causation is that the very nature of tra-
ditional music means that there are potential causes of similarity other than plagiarism.
Derivation from the common heritage and tradition plus those elements of the styles
associated with the performance of folk music could provide a convincing explanation
of similarity without copying. Yet the classic and developing tests for causation derived
from cases such as Francis, Day & Hunter v. Bron™®® encourages the courts to make pre-
sumptions from the existence of ‘objective similarity’. The onus is de facto on the alleged
infringer to prove that similarity does not arise from copying. However, the greatest
danger comes when the roles of causation and substantiality are merged or fudged.
Then the similarity that could be misused for ‘proving’ causation could also be used
for ‘proving’ substantial taking. This is the frightening prospect suggested by the case
of Designers Guild v. Russell Williams.*' In that case the House of Lords stated that,
in cases of ‘altered copying’, then the objective similarity that was sufficient to prove
causation would also be sufficient to show that there had been substantial taking. As
the processes of developing traditional music involve interpretation from the sources,
this potentially seems to be a view to be taken of adaptations of traditional music with
a consequent restriction on future artists.

Looking at the same point from a different angle we need to acknowledge as legitimate
and necessary the roles of taking inspiration from and making reference to the tradition in
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developing the music. But does copyright infringement law make the same acknowledge-
ment? If one looks for analogy the parody cases show reluctance in the courts to take
account of motive in determining whether there has been substantial taking.** The
need to make reference in order to give strength to an argument is regarded as irrelevant
to the issue of judging substantiality.

It is trite law that the comparison to be made is qualitative not quantitative.*> That
inevitably leads to concentration on the arrangement itself in showing substantiality.
The risk is that the protection extends beyond that crucial element. For example if, as dis-
cussed above, a compilation copyright exists in bringing together traditional elements,
then substantiality clearly would have to reside in the musical skill of combining the
elements. But to what extent does that protection extend to either the mere idea of the
combination or to the contents thus combined?

All this leads to the question of the measure of work: identifying what exactly it is that
is being protected. One would expect that this would be crucial to the comparison
between the work and the allegedly infringing work, particularly in order to adjudge sub-
stantiality. However, it has been argued by one of the authors** that the pragmatic
approach of British judges has led them to totally ignore the issue. It is submitted that
the concept should be used in at least two senses. The first concerns whether there are
separate copyrights for the individual elements within a larger work. So, for example,
in the context of computer programming, one might imagine a sequence of possibilities
for protection from routine to program to suite of programs or in literature a sequence
from poem to paragraph to chapter to book or from news item to article to page to news-
paper. Generally it is suggested that this is only an issue in folk music in respect of the
compilation copyright argument. Building on the ideas of Farrell one could suggest a
sequence of phrase to chorus to lyrics or tune/song. If the measure is seen at the lower
end of the scale then infringement is a much greater risk.

However, the main argument goes to the second sense. Here the question is whether the
protected work equals the entire song/tune or only original additions, namely the value
added by the individual performer or arranger. The fear is that the approach to infringe-
ment suggested in Ibcos Computers Ltd v. Barclays Mercantile Highland Finance Ltd,*
now compounded by the approach to causation in Designers Guild v. Russell Williams
discussed above, will lead to protection of the non-original elements. The key to the
Ibcos case was that it eschewed the American approach to computer software copyright.
There the abstraction—filtration—comparison test*® seeks to identify the elements that are
in the public domain and to exclude them from the protection offered. In contrast, the
fourfold test suggested in the Ibcos case seeks to establish the existence of copyright by
identifying that which is original but then, in considering both causation and substanti-
ality, makes the comparison to the work as a whole rather than merely to those original
parts. It is submitted that even in respect of causation this is dubious when dealing with a
work consisting of the adaptation of traditional music. Dicta in the case suggesting that
the presence of non-original elements could provide proof of copying seem inappropriate
to the context in which folk music develops. It is even more dubious if there is no attempt
to separate that which is in the tradition and, thus, in the public domain from the
protected elements in the work in adjudging substantiality.

Thus, the greatest legal danger of privatizing the tradition comes from the blurring of
the tests of causation and substantiality and from giving protection to the work as a
whole. These are typical consequences of the pragmatic UK approach to infringement
and makes fears of corralling genuine.
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At very least over-great copyright protection poses a risk to the common use of the heri-
tage that suggests that there is an unhappy fit between folk music and copyright. One
needs to look at alternative approaches.

Copyright and Lessig

As we commented earlier Lessig’s*” analysis of the ills bedevilling intellectual property
regimes, cornered by ever developing technologies, concludes that the gradual extensions
of the scope of copyright has significantly shifted the balance in favour of IP holders and
as such reduces the potential for creativity. Add to this the developments in English law
blurring the distinction between causation and substantiality, in effect giving protection
to the arrangement and folk music faces the twin threats of the ‘locking in’ of music
and collections and also the consequent erosion of the amount of material in the public
domain through the corralling of material into copyright.

For Lessig the problem could be encapsulated as the ‘locking down of culture’.*® What
then is the ‘culture’ with folk music that the law and, in particular, the overweening intel-
lectual property regimes are locking down? Reflecting the critique of the survivalist
claims, folk culture becomes not merely discovery of a lost and yearned for past, but
also a set of values implicit within the constant regeneration of the music. The solutions
proposed by Lessig*” include the reintroduction of registration and renewal periods,
shortening the period of protection and some relaxation of the rules governing fair use,
particularly the introduction of a new statutory regime for governing derivative rights.
The detailed jurisprudence we isolated with regard to the case law on copyright suggests
that it will be impossible to make the necessary changes to the subtle interpretations of
the concepts of originality and infringement in order to overcome the corralling of the
public domain.

Lessig however had a broader option for saving culture. He advocated the use of a more
flexible regime of copyright through a series of alternative licensing contracts, now more
formally brought together under the umbrella of the Creative Commons licences. These
seek flexibilty through a series of agreements that allow the copyright holder to reserve
and waive rights.>® So, for example, the ‘sharing licence’ contains the phrase this
licence allows others ‘to take a sample from your song and include it in their own’.
Although there are three basic licences, standard, sampling and share, authors may
‘mix and match’ amongst these to create a licence individual to their needs.

Within the context of a new arrangement, even if copyright is given for material less
than novel through a Creative Commons sharing licence, the material becomes available
for others. Similarly with cojoining copyright can enable the material to return to the
public domain. It would also appear that the Creative Commons licence could deal
with the greatest danger, that where the roles of causation and substantiality are
merged or fudged. As we commented earlier ‘this is the frightening prospect suggested
by the case of Designers Guild v. Russell Williams’.>" The need to innovate is lessened
if the previous material is held with a Creative Commons sharing licence, which would
allow the composer to use the ‘familiar motifs’.

Are we therefore able to conclude that the Creative Commons licence is the salvation of
the folk music culture. We would submit it is not. Folk culture is not merely the mechan-
ical mixing and joining of tunes and lyrics: it is a set of values reflected in a set of processes
where the music is refreshed, emphasizing variation and selection but with little thought
to individual rights. Herein lies the weakness of the Creative Commons system: the
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reluctance of folk music composers and performers to enforce copyright in their works.
This then leaves these works vulnerable to the copyright claims of others. As McCann
commented

The reluctance of traditional composers to copyright their tunes ... stems from a
complex web of social relationships and a recognition of a tradition that incorporates
past, present, and future generations. Eroneous copyrighting of these tune and songs
means that ... amateur traditional musicians may eventually be deprived of the free
use of the music.’*

This was affirmed by WIPO in their report Intellectual Property and Traditional
Cultural Expressions, Consolidated Analysis of the Legal Protection of Traditional
Cultural Expressions:

... non- Indigenous and non- traditional persons . .. are able to acquire copyright over
‘new’ folkloric expressions or folkloric expressions incorporated in derivative works,
such as adaptions and arrangements of music.’?

Therefore, whilst providing much welcomed flexibility to creators of ‘orginal’ (but not
in its extended form) copyrightable works these licences focus on the sharing and distri-
bution of new music and are therefore less useful in the protection and encouragement
of folk music where reliance is placed more on adapatation and development that on
the creation of the new.>* Thus, even with the extensive use of such licences there inevi-
tably continues to be, with the present extension to the copyright regimes, an erosion of
the amount of music available for free use.””

All Creative Commons licences therefore retain at their heart the basic concepts of
intellectual property regimes. The same is true of what alternatively may superficially
be the most attractive method of promoting folk culture, the ‘open source’ concept.
Open source ‘involves the free distribution of creative content where others are free
to use, copy, and alter content’.”® Open source has exploited technologies that have trans-
formed the creation, production and dissemination of content. Although usually thought
of in terms of computer software the movement ‘promises to reach far beyond soft-
ware’.”” If the traditional rationale for intellectual property rights is the encouragement
of cultural and creative content by rewarding the innovator, then the open source move-
ment undermines this by showing that the creation of content can occur outside the tra-
ditional reward structure. The principles behind the open source movement in relation to
software are that the source code should be available to all so that others can take and
improve on the original. Should such a user take some of this code then any licence
they issue cannot charge others for its use or restrict them from making further modifi-
cations of the program. Each licensee agrees that all subsequent licensees may use or
modify on the same terms as the original licensee. These provisions are found in the
General Public Licence (GPL) prepared by the Free Software Movement and the many
variants available.’® The GPL is firmly rooted in traditional intellectual property
regimes placing reliance on copyright ownership within a complex system of licences,
both express and implied. The variant licences allow modification of the main variables
in software development, price, redistribution rights, usage rights, source code avail-
ability and modifiability and ownership of derivatives. The complexity, governance
and liability within the open source system have not yet been subject to detailed judicial
scrutiny but the recent SCO’? litigation may indicate where future battle lines may be

drawn.®®

Q10
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Yet the true understanding of open source lies not in the technicalities but in the
process. As was evident in the comment from the so-called Halloween Documents:
‘Unlike freely distributed binaries, Open Source encourages a process around a core
code base and encourages extensions to the codebase by other developers’.®!

Given the corralling effect of traditional copyright does the open source process offer a
mechanism for enabling the retention of the elements of the folk music culture? Undoubt-
edly the open source concept does foster the ability to select, vary and perform traditional
music, thereby allowing the music to be refreshed and invigorated. Yet again however the
system is plagued by its dependence upon copyright. The SCO litigation illustrates the
potential problem areas that could beset folk music. Initially disputes could centre, as
in the SCO litigation, on original ownership of the material. If many of the songs in
the folk music tradition are derivative rather than original it may not be obvious
whom, if anyone, owns the original work. Others who claim previous copyright may
challenge an individual composer placing a song with the open source licence, thus effec-
tively negating any attempt to place the material as open source. Further, any intellectual
property-based system has the potential for removing what it has given and it is open to
the original licensee to terminate the open source licence, assuming, of course, that the
licence is considered valid in that the work is considered to be ‘new’. Finally, any arrange-
ment of the open source material having the necessary elements of originality would itself
be copyrightable and so therefore enable the holder to control future use over not only the
arrangement but also possibly the original source.

Whilst not denying that these initiatives are extremely useful for the continuing devel-
opment of the new works (and indeed allowing conjoining where tunes have sections in
common, while other sections differ), neither system appears to offer the potential that the
writings of Lessig suggest. His view that benefits can be obtained from modified or
watered down intellectual property-based systems offers only limited protection for
folk music tradition. Indeed, it might even be questioned whether the concept of a
‘commons’ as a return to a more effective system for better protecting culture is itself
flawed. Within the debate around the meaning of ‘folk’ Boyes commented that ‘the pro-
spect the Revival offers is not simple a world as it had been but a world as it could be
again’.%?

Is the Creative Commons initiative looking for a reality that never existed? Was there
really a time where all was shared? The extensions of copyright for the minimum of orig-
inality mean that works subject to both Creative Commons and open source licences
remain vulnerable to those who modify and then claim a new copyright: those with the
new copyright may then use the extensions of infringement to claim infringement over
many of the elements of the original song. The corralling effects of the extended intellec-
tual property rights will not be halted by the use of Creative Commons or open source
licences.

Conclusion

... the folk song is, by definition, and as far as we can tell, by reality, entirely a product
of plagiarism.®?

creative and tradition, individual and community, together produce vital
variability. . .®*

Q12
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The culture of folk music provides what may be an insurmountable challenge to any intel-
lectual property regime, no matter how diluted. Most obviously intellectual property
regimes seek to privatize ownership and are designed to be held by individuals or corpor-
ations, whereas folk music is considered to have a collective ownership. Intellectual prop-
erty rights are time limited, whereas folk music is essentially passed from generation to
generation. Finally, intellectual property systems seek to reward the inventive and the
novel, whereas traditional innovation within folk music is more incremental and infor-
mal. Whilst the Creative Commons initiative is to be welcomed its concern is to allow
new creative work to be available within the ‘commons’. However, it is less able to
prevent continued corralling of the existing public domain with the consequent effect
of drawing the lifeblood out of traditional music. Solutions need to more radical and
look outside intellectual property regimes. Whilst it is outside the scope of this paper
the authors would tentatively suggest that consideration be given to the ever-growing
work in and around traditional knowledge systems. Although they are often seen as
the means for protecting static knowledge it has been acknowledged by WIPO that “. ..
tradition can be an important source of creativity and innovation’.®’

Perhaps a culture such as that in folk music, which relies on both tradition and
innovation, would be better served by a system more attuned to traditional knowledge,
so indeed it will be ‘no milk today’.
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